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CORPORATION COURT OF THE CITY OF LYNCHBURG. 

Haythe's Ex'x v. Patteson and Others.* 

July 10, 1896. 

1. Wills — Devise to wife "for the support of herself and the maintenance of her chil- 

dren. A devise to a wife for life " for the support of herself and the main- 
tenance of her children ' ' vests an absolute life estate in the wife; The men- 
tion of the children being merely the expression of the motive for the gift 
to the mother. No estate thereby vests in the children. 

2. Taxis — Payment by a joint remainderman — Reimbursement. A joint remainder- 

man in fee has the right to pay the taxes on the inheritance, or to redeem it 
from a sale for delinquent taxes, and is entitled to reimbursement before there 
is any division among his co-remaindermen. 

3. Taxes — Liability as between life-tenant and remainderman. As between the life- 

tenant and the remainderman, the general rule is that taxes are imposed on 
the life-tenant, and he and his estate are liable therefor, but this rule is modi- 
fied where the life-tenant is allowed to trench on the principal, and the prin- 
cipal itself is liable for such taxes. 

4. Conversion — Reconversion — Election. Where land has been divested to be- 

come converted into personalty, or vice versa, equity will treat the conversion 
as made, but the person entitled may elect in which form he will hold the 
property, and slight acts on his part will determine the fact of election. 

5. Taxes — Case at bar — Lien paramount to encumbrance created by remainderman. 

Where a testator devises or bequeaths property to his wife for life, with re- 
mainder in fee to his children, but with power to the wife to expend the 
principal if necessary for her support and the maintenance and education of 
their children, the power to expend carries with it the power to charge with 
debt, and taxes and levies assessed upon -the property in the life-time of the 
wife are a part of her living expenses, annually recurring, and, independ- 
ently of the question of tax lien, constitute a charge upon the property 
paramount to the claims of the remaindermen and their creditors. And the 
lien for taxes and levies whether accruing prior or subsequent to the death of 
the wife has priority over all encumbrances placed thereon by those taking 
the remainder under the testator's will. 

6. Taxes — Duration of lien — Right to collect. Though the lien for taxes and levies 

on real estate ceases after five years, the right to collect them does not. 

7. Taxes — Redemption from delinquent sale by a joint remainderman — Liability of 

remainderman for use and occupation. A joint tenant in remainder who has 
redeemed land which has been sold for delinquent taxes and levies, and 

* Judge Whittle's opinion and the statement of this case were kindly furnished by 
John H. Christian, Esq., of the Lynchburg (Va.) bar, and the syllabus was prepared 
from the opinion and statement, at request of the Editor, by M. P. Burks, State Re- 
porter. 
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thereafter used and occupied it, is liable for such use and occupation, and the 
measure of the liability is the interest on the amount for which the property 
sold. 

In the year 1864 Dr. John H. Patteson, of Lynchburg, departed 
this life, after first making and publishing his will. The will is dated 
July 4, 1863. 

The testator left surviving him his widow, Grace Ann Patteson, and 
four children, James M., Macon B., M. Virginia, and Samuel Patte- 
son. He also left surviving him four other children by two previous 
marriages. At the time of his death he was seized and possessed of a 
few slaves, a small amount of personal property, and a house and lot 
on Church street, in Lynchburg. 

By the second clause of his will he gave to his widow four slaves, 
and the residue of his estate, both real and personal, or the income 
from the same, he gave to his widow for life, for the support of her- 
self and the maintenance of his four children, James M., Macon B., 
M. Virginia and Samuel, subject, however, to several small legacies. 

By the third clause of the will he directed his executor to sell all 
the real estate of which he might die seized and possessed and invest 
the proceeds thereof in State, Confederate States, or county bonds to 
be used as directed in the second clause of the will. 

Under the fourth clause of the will the executor was directed to use 
a portion of the principal of the estate, if he deemed it proper, for 
the support of another daughter, Bettie C. Brown, and if the income 
of the estate should not be sufficient for the maintenance of his wife 
and children under the second clause. 

A part of the lot on Church street was sold to pay off debts against 
the estate; the remainder, on which was located the house, was not sold 
until after the death of the widow. The widow occupied the house as 
a home for herself and her children until her death, July, 1895. 

In 1877, M. B. Patteson executed a deed of trust on his interest 
in the property to secure a debt of $500 due C. V. Winfree, a large 
part of which is still unpaid. 

In 1880 M. B. Patteson purchased the interest of his brother, Sam- 
uel Patteson, and subsequently conveyed his and Samuel's interests in 
trust to secure a debt due by him to John G. Haythe's executor of 
$2,500. 

On the 3d day of May, 1884, the said house and lot were sold for 
delinquent taxes of 1883, and the city of Lynchburg became the pur- 
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chaser, and the auditor of said city conveyed the property, May 2, 
1887, to said city. 

April 18th, 1888, the city, having paid all delinquent State taxes, 
conveyed the said house and lot to Mrs. Cornelia Haythe. 

Mrs. Haythe was the executrix of John G. Haythe. 

Mrs. Haythe, on July 10th, 1890, for and in consideration of the 
sum of $550, conveyed the house and lot to M. Virginia Patteson. 

As stated before, Mrs. Patteson, the widow of the testator, died in 
July, 1895, and in October, 1895, suit was brought by Mrs. Cornelia 
F. Haythe, executrix of John G. Haythe, for the purpose of selling 
said house and lot and subjecting the same to the payment of the liens 
thereon. 

In said suit the plaintiff took the ground that, under the will of Dr. 
Patteson, his widow and his four young children, James M., Macon 
B. , Samuel, and M. Virginia Patteson, each took an equal vested in- 
terest in the real estate devised. 

The case was referred to a commissioner to state an account of the 
liens on said property in the order of their priority. 

The commissioner reported to court that, under the will of the tes- 
tator, the four young children of Dr. Patteson took no vested re- 
mainder interest in the real estate, nor any estimate at all, except in 
what might remain at the death of Mrs. Patteson, and that M. B. 
Patteson could not give the beneficiaries any greater interest than he 
himself had. 

The commissioner further reported that the first lien on the property 
was for city and State taxes since the deed from Mrs. Haythe to M. 
Virginia Patteson in 1890; that the second lien was the amount of 
delinquent city and State taxes paid by M. Virginia Patteson, this 
amount being the consideration for which the property was conveyed 
to her by Mrs. Haythe, and represented the delinquent city and State 
taxes from 1883 to 1890. 

The commissioner held that as the whole estate of Dr. Patteson was 
liable for the debts incurred for the support and maintenance of the 
widow and her four small children, and as the payment of the taxes was a 
part of the necessary expenses of enjoying the property, M. Virginia 
Patteson was entitled to be reimbursed for the taxes she had paid. 

The third lien on the interest of M. B. Patteson, as reported, was 
the deed to secure C. V. Winfree, and the fourth, the deed to secure 
Haythe's executor. 

On the coming in of said commissioner's report, the plaintiff ex- 
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cepted to said report on the ground that the deed of trust to secure 
her as executor of John G. Haythe was a prior lien on M. B. Patte- 
son's interest in said real estate to the subsequent city and State taxes, 
and that M. Virginia Patteson's right to reimbursement out of M. B. 
Patteson's interest in the property for taxes paid by her on said real 
estate, was postponed to the deed of trust to Haythe' s executrix by 
reason of the following restrictions in the deed from Mrs. C. F. Haythe 
to Miss Patteson : ' ' This deed shall be construed to convey only the 
interest owned by the said Cornelia F. Haythe in said property by 
virtue of her purchases thereof as aforesaid, and shall in nowise affect 
her interest in the same by virtue of the deed of trust from M. B. 
Patteson to John H. Lewis, trustee, recorded in said clerk's office." 

John G. Haythe, for the plaintiff. 

John H. Christian, for the defendants. 

Whittle, J. 

When a proper construction of the will of Dr. J. H. Patteson is 
arrived at, the questions as to the rights of those claiming under it, 
immediately or mediately, are of easy solution. 

He died early in the year 1864, and his will was admitted to pro- 
bate at the May term, 1864, of this court. By the second clause of 
his will (with the exception of four slaves) he gave the residue of his 
estate, both real and personal, to his wife, Grace Ann Patteson, for 
life, for the support of herself and the maintenance of his four chil- 
dren, James M., Macon, Margaret Virginia and Samuel Patteson, 
and their education, ' ' subject, however, to such special legacies and 
special desires as I shall hereinafter mention. ' ' 

By the third clause, he directs that all his real estate shall be sold 
and the proceeds invested in State, Confederate States, or county bonds, 
to be used as directed in the second clause. 

B)' the sixth clause, he provides that, if the income of his estate 
shall be insufficient for the economical support of his wife and her four 
children, and the education of the children, "a reasonable proportion 
of the principal may be used for that purpose," and the seventh clause 
provides that, upon the death or marriage of his widow, his estate, 
subject to the previous provisions of his will, shall be equally divided 
among his four children above named. 

The personal estate, with the exception of the slaves, who were 
liberated by the result of the war, was trivial in amount and value. 
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The real estate consisted of a house and lot in the city of Lynchburg; 
and, in a creditors' suit against the estate, a portion of the realty was 
sold which reduced the lot to a frontage of fifty feet on Church street, 
but upon the reserved portion the residence was located. 

The court is of opinion that under this will, as under the will of 
Thomas F. Mason in Rhett and Wife v. Mason's Ex'x et als., 18 Gratt. 
541, the widow was entitled absolutely, during her life, or widowhood, 
to the whole profits of the estate (and that no trust was thereby created 
for the support of the children, the reference to their support and edu- 
cation being merely the motive of the gitt to the mother), with power 
under the sixth clause of the will, should the income be insufficient 
for the economical support of herself and her four children, and their 
education, to use a reasonable proportion of the principal for that 
purpose, with remainder to the four children, at the death or marriage 
of their mother, in said property, subject, however, to any charge 
which may have attached to it, or to any liability which may have 
accrued, in connection with the primary purposes to which it was dedi- 
cated by the testator, during the life-time or widowhood of Grace Ann 
Patteson. That these children had no estate or interest in this prop- 
erty during the life-time of their mother, and took in remainder in 
subordination to her power to use both income and principal for the 
purposes declared in the testator's will. 

See as to the proper construction of this will, Wallace and Wife v. 
Dold's Ex'ors and Others, 3 Leigh, 258. As was said in Stace et ux. 
v. Bumgardner, Trustee, et als., 89 Va.'418 : "It is obvious that 
that case was a much stronger one for holding that the child took a 
present interest in the profits than in the case at bar. There, the 
management of the property and the duty of applying the profits were 
confided to the trustees, whilst here the possession and virtual control 
of the property, with the right to take the profits, is reserved by the 
wife." In this case, Judge Lewis has collected all the Virginia au- 
thorities; and, without referring to them in detail, they sustain the 
view taken here that by the will of Dr. Patteson the mention of chil- 
dren merely indicated the motive for the gift to the mother, but did 
not vest any present interest in them. See also note by that able 
jurist, Judge Edward C. Burks, to the case of Nye v. Lovitt, 2 Va. 
Law Register, p. 38, where the just distinction is drawn between a 
gift to " a woman and her children " and a gift to " a woman for the 
support of herself and for the maintenance of her children and their 
education. ' ' In the former case, the woman and her children take 
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a joint estate; in the latter the woman takes the estate, the mention of 
children indicating the motive, in part, for the gift. 

The court is further of opinion, that M. Virginia Patteson, in dis- 
charging the taxes which accrued against the property, being one of 
four joint devisees in remainder, was not a volunteer, but had a future 
interest which warranted her in protecting the property from sale, and 
having done so, a court of equity should, as against her co-remainder- 
men, reimburse her out of the proceeds of sale before any division is 
had among them. 

' ' When land owned by tenants in common or joint tenants is assessed 
and sold in solido for taxes, either tenant may redeem the tract. ' ' 

' ' But the tenant who has paid the redemption money has the right 
to retain the undivided share of his co-tenant as security, . and to .ob- 
tain reimbursement of the amount equitably chargeable to it. ' ' Black 
on Tax Titles, sec. 191, pages 246, 247 ; 25 Am. & Eng. Encyc Law, 
p. 703, note 2. 

' ' Payment may be made by one having an interest or claim in the 
property and whose interest will be divested by a sale for taxes. In 
case of payment by such a one, he is entitled to be reimbursed by the 
party primarily liable." 25 Am. & Eng. Encyc. Law, pp. 279, 280. 

Again : ' ' When the owner seeks in a court of equity to have a tax- 
deed set aside and the cloud created thereby removed from his title, 
the familiar maxim ' he who seeks equity must do equity ' will be ap- 
plied, and he will be required to pay the amount for which the land 
was sold, and all subsequently paid taxes, with interest, as a condition 
to relief." 25 Amer. & Eng. Encyc. Law, p. 235. 

The correctness of the general rule as laid down in Willard v. 
Blount, 11 Iredell, 624, "that as between owners of different estates 
in the same property, the taxes are imposed upon the person in posses- 
sion, on the theory that he who is in the present enjoyment ought to 
discharge the present impost," is conceded. But this rule is modified 
in the present case by that clause of Dr. Patteson' s will which author- 
izes his widow to trench on the principal if the income of the estate 
devised should prove inadequate for the economical support of herself 
and her children/ That it was inadequate for that purpose, and that 
the discharge of the taxes by M. Virginia Patteson preserved the 
property from sale, is not seriously questioned. 

The suggestion, in argument, that her claim for reimbursement is a 
stale demand and that the lien for taxes is barred by limitation is with- 
out merit. They were certainly fresh and in full force when paid, and 
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had M. Virginia Patteson, immediately on discharging them, taken 
steps to subject the property to sale for the purpose of reimbursement, 
she would have defeated the very object she had in view in paying 
them in the first instance, to- wit: to preserve intact a home for her 
mother as provided by her father's will. Her mother died in July, 
1895. The bill in this cause was filed by leave of court at the Oc- 
tober term (15th of the month), 1895, and on the same day she filed 
her answer setting up her claim for reimbursement for taxes paid, and 
praying that her answer might be treated as a cross-bill, and that she 
be allowed to litigate the matter. Neither the act of limitations, nor 
the doctrine of equitable estoppel from laches or lapse of time, has 
any application, nor is either defense set up by the other remainder- 
men. 

Nor are the rights of M. Virginia Patteson affected by the sale of 
the property for the taxes, the purchase by Mrs. Haythe and the sub- 
sequent sale and conveyance to her. While Mrs. Haythe purchased 
in her own right, it is evident that her object was to preserve, as far 
as possible, the lien of the deed of trust held by her in her fiduciary 
capacity on the interest in remainder of Macon B. Patteson in the 
property in controversy. The reservation in the subsequent convey- 
ance to M. Virginia Patteson makes this plain, and the effect of that 
reservation is not to give the trust deed aforesaid priority over the 
claim of said M. Virginia Patteson to reimbursement for taxes, but 
merely leaves that lien as it existed before the tax-sale was made. It 
is apparent, too, that M. Virginia Patteson' s object in purchasing was 
to preserve the home to her mother and the estate in remainder to 
herself and her brothers. She stood in a gwasi-fiduciary relation to the 
other remaindermen; and, in equity, would not be permitted to claim 
the estate as against them, but would be entitled to charge it with the 
amount advanced by her for its redemption, as we have before seen. 
The doctrine of equitable conversion has no application to the case. 
The State and city, under the provision of the will that the house and 
lot was to be sold and the proceeds invested in State, Confederate 
States, or county bonds, would, for purposes of taxation, treat it as 
the estate of Dr. Patteson. And the fact that the executor never 
carried out the direction of the will, and that the property was allowed 
to remain in its original state from 1864 to 1895, when it was sold 
under a decree in this cause, would seem tantamount to a reconversion. 
A modification of the doctrine of equitable conversion is that where 
land is directed to be turned into personalty, or vice versa, the person 



570 VIRGINIA LAW REGISTER. [Dec, 

entitled may elect in which form he will hold it; and it has been said 
that slight evidence, by acts done, will be sufficient to determine the 
fact of election. Commonwealth v. Martin's Ex' or, 5 Munf. 122 ; 
Pratt -v. Taliaferro, 3 Leigh, 453; Ford v. Ford, 5 Amer. State Ke- 
ports, 147, note. But take what view we may of this question, the 
result is the same. Whether real or personal estate, those in remain- 
der take subject to the right of M. Virginia Patteson to reimbursement 
for taxes paid by her to preserve the estate, and the creditors of those 
in remainder can stand on no higher plane. 

It is insisted by counsel for plaintiff that the incumbrances placed 
upon the interest of Macon B. Patteson in the property in controversy 
are entitled to priority over State taxes and city levies thereafter as- 
sessed upon it. And this raises for determination a very interesting 
and important question. It must be remembered that all these taxes 
and levies accrued during the life-time of Mrs. Grace Ann Patteson 
save those for the years 1895 and 1896, and as to them, there would 
seem to be no escape from the conclusion that they have priority over 
the claims of the remaindermen and their creditor, howsoever their 
debts may be evidenced or attempted to be secured. As has been 
stated, the will of Dr. Patteson gave his widow the right to ex- 
pend the principal as well as the income of the estate, if necessary for 
her support and for the maintenance and education of their children ; 
and the right to expend necessarily carried with it the power to charge 
with debt. Taxes and levies were a part of tl e living expenses, an 
annually recurring burden, cast by operation of aw, upon the prop- 
erty, and made by it a debt against the estate of the testator in the hands 
of his representatives, and must have precedence over the claim of 
those taking either by will or descent from him. As suggested by 
counsel for defendants, ' ' the whole estate would even be liable for 
grocery bills of the widow before creditors of the children could take 
anything. " V. C. , sec. 474, provides that ' ' when the owner has 
devised the land, the commissioner may charge the same to such per- 
son as may be beneficially entitled thereto under the will. If, under 
the will, the land is to be sold, it shall continue charged to the dece- 
dent's estate until a transfer thereof. While it continues charged 
to the estate, the personal property shall be liable for the tax on all 
so charged, and subject to distress or other lawful process for the re- 
covery of the same. Any assets in the hands of the personal repre- 
sentatives of the decedent shall be likewise liable therefor. ' ' See V. 
C, Ed. 1873, sec. 32, page 294. 
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This property was charged in literal compliance with the above pro- 
vision, and the right of the State and city so to charge it could not be 
affected, whether the parties, inter sese, regarded it as real or personal 
estate. The term employed in the foregoing section, ' ' any assets, ' ' in 
this case, means both real and personal assets. See V. C, 2665, 
2666. 

"What has been said applies to taxes and levies assessed on the prop- 
erty prior to the death of Mrs. Grace Ann Patteson, whether charged 
to the estate of Dr. Patteson, or to others after the tax-sale. But 
taxes and levies subsequently accruing likewise have priority. All 
persons dealing with a citizen do so with knowledge of the fact that 
his property is to bear annually its ratable proportion of the common 
burden necessary for the support of the government. They will be 
held to make their contracts with this knowledge, and that their pri- 
vate rights or convenience must be subordinated to the more important 
public right of maintaining the government, the maxim being, that 
"Jus publicum privatorum pactis mutari non potest." The establish- 
ment of a contrary rule would lead to infinite embarrassment, if, in- 
deed, it did not destroy the autonomy of the State. 

By section 661 of the Code, a purchaser of property at a tax-sale 
becomes invested with the title of the ' ' party assessed with taxes or 
levies on account whereof the sale was made, at the commencement of 
the year for which said taxes or levies were assessed, or in any person 
claiming under such party." 

This provision would seem to subordinate the right of a person claim- 
ing under one assessed with taxes and levies to that of the State and 
city for the same, and, in the case in judgment, would give priority of 
claim for taxes and levies upon the interest of Macon B. Patteson in 
the property in controversy, not only against him, but also against 
those claiming under him. 

That the Revisors of the Code of 1887 regarded the lien for taxes 
paramount is indicated by the caption to sec. 667: "Liens for taxes 
due the State paramount." And, after providing for their payment, 
what remains is to be next applied to city, etc., levies. 

But, as far back as the year 1880, the Supreme Court of Appeals 
of Virginia, Staples, Judge, delivering the unanimous opinion, decided 
that a widow, to whom dower had not been assigned, but who remained 
in the mansion-house with her two infant children, and supported 
them and paid taxes upon the property, was, as against judgment cred- 
itors of her late husband, entitled to be reimbursed for the taxes so 
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paid, and that they were a prior lien upon the property. Simmons v. 
Lyl&'s Adm'r et ah., 32 Gratt. 752. This case is a direct authority 
in support of the proposition that subsequent taxes constitute a para- 
mount lien over prior incumbrances placed upon the property amenable 
to the tax by the owner thereof, and is conclusive on that branch of 
the case under judgment. In the light of it, it would seem, the 
amendment to sec. 456 of the Code of Virginia, found in chapter 222, 
Acts 1895— '6, p. 255, that the lien on real estate for taxes and levies 
thereafter assessed shall be "prior to any other lien or encumbrance 
thereon ' ' is but a legislative declaration of what was the law prior to 
the enactment. 

We conclude, therefore, 

1st. That taxes and levies accruing during the life-time of Mrs. 
Grace Ann Patteson were a part of the living expenses and, inde- 
pendently of the question of tax-lien, constitute a paramount charge 
upon the property in controversy, to the claims of the remaindermen 
and their creditors; and, 

2d. That the lien of the State and city for taxes and levies, whether 
accruing prior or subsequently to the death of Mrs. Patteson, has 
priority over all encumbrances that may have been placed upon the 
property by those taking in remainder under Dr. Patteson' s will. 

The objection that taxes and levies for the years 1888, 1889 and 1 890 
are barred by limitation under section 636 of the Code is not well 
taken. That section provides that the lien for taxes and levies shall 
attach "from the 15th day of December, in the year in which the 
same may have been assessed, for the period of five years." But it 
would seem that while the lien for taxes and levies ceases after five 
years, the right to collect them does not. Section 636 is as follows: 
' ' What taxes and levies forever barred : The Commonwealth, and the 
several counties and corporations thereof, shall be forever barred from 
collecting, by sale or otherwise, taxes and levies due prior to January 
1, 1876, except taxes and levies on lands owned by non-residents." 

But be the limitation what it may, it cannot apply here, for the 
commissioner's report shows that within the five years the State and 
city enforced their liens by sales, although they have not taken deeds 
to the property under said sales. 

The court is further of the opinion, that M. Virginia Patteson 
should be required to account for the personal property of the estate 
of her father which went into her possession at the death of her mother. 
If the value of it can be agreed on, she may be charged with such 
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value as a set-off against her claim for reimbursement for taxes and 
levies paid, provided she elects to retain the property. She should 
also be held responsible for use and occupation of the house and lot 
from the death of her mother until the court took possession of it, 
taking, as a basis of charge, interest on the amount for which the 
property sold. 

It follows from what has been said, that the view taken of this case 
by Commissioner Sackett, as embodied in his report, is substantially 
correct, and the exceptions to said report, save exception No. 1 by 
plaintiff, upon which it is unnecessary to pass, and No. 10, which is 
sustained, are overruled, and said report, as modified herein, is ap- 
proved and confirmed. 

A decree in conformity to these views will be prepared. 



